
 

East Lothian Council  

This is a response by East Lothian Council. We have responded in relation to the 

areas about which the Committee was particularly interested to hear views.  

The Committee should note that we do not wish to provide evidence in person. 

1) The people who are eligible to apply to the scheme 

East Lothian Council agrees with this definition and welcome the 

encompassing of the UNCRC, ensuring the definition covers under the age of 

18.  

East Lothian Council notes that this definition could (theoretically) cover the 

abuse of a child by another child in a residential setting. Whilst recognising 

the ethos behind the bill, we are concerned that this may lead to unintentional 

consequences for any young people in the future who display sexually 

harmful behaviour. Rather than residential establishments seeing this 

behaviour within the context of a trauma based response, we question if these 

establishments will be willing to work with any young people displaying 

sexually harmful behaviour, which will in turn impact on their outcomes and 

future risk to others. East Lothian Council assume that the eligibility 

exceptions regulations will propose to exclude cases where the providers of 

care were unaware of the actions of another child. 

East Lothian Council notes that the Bill omits abuse occurring in placements 

in England which were made by Scottish local authorities. While this was not 

a frequent occurrence, it is nevertheless something which happened on 

occasion.   

We note that eligibility exceptions in s21 are written in broad terms, and left to 

Regulations to define more narrowly. While the technicalities may require 

further thought, and any secondary regulation will be subject to the affirmative 

process, there may be a hesitancy in approving such blanket permission for 

exceptions at this stage without a clearer indication of what is intended. East 

Lothian Council would ask for there to be further consideration given to the 

identification of these exceptions. 

 

2) The Bill’s definition of abuse.  

East Lothian Council agrees with the definition of ‘sexual, physical and 

emotional abuse and abuse which takes the form of neglect’. We note that 

corporal punishment that was lawful at the time it was administered, does not 

constitute physical abuse for the purposes of the Bill. We welcome that 

approach. As noted above we have concerns about the inclusion of peer 

abuse within that definition.   

 

3) The dates used in the Bill to define ‘historical abuse’.  

East Lothian Council notes that the cut-off date which is proposed (1st 

December 2004) is the date on which First Minister Jack McConnell 



 

apologised on behalf of the people of Scotland.  We raised no objection to 

that date being used at the time of the last consultation. However, the cut-off 

point used to investigate abuse (referred to as “the past”) by the Scottish Child 

Abuse Inquiry is 17 December 2014. Therefore witnesses may have given 

evidence to the Inquiry about their own past abuse during the decade since 

2004, yet be unable to apply for financial redress. This may raise expectations 

for survivors and should be clearly detailed. 

 

4) The Bill’s definition of ‘in care’ and the places in which that care took 

place. 

East Lothian Council has no comment. 

 

5) The process of applying for redress and what advice and support 

applicants might need, particularly in relation to the waiver scheme.   

The process will need to be simply communicated to anyone that wishes to 

make a claim. Many people may need practical support to complete the 

application.   

 

East Lothian Council would support the idea of a waiver. Whilst survivors may 

waive their right to the case being heard in Court, this approach would be a 

survivor focused. It is clear that the court process for perpetrators of abuse is 

lengthy and difficult for all involved. Being able to provide recognition, financial 

redress and possibly much needed emotional support without that process 

would greatly benefit the survivor.  

 

However, this does leave the question of consequences for the alleged 

perpetrator and possible issues regarding risk management. Without a 

conviction, could effective risk management be undertaken? 

 

This approach will encourage contributions from organisations. However at 

this point in time, it is unknown what input for individual applications will be 

required by the Local Authorities for individual claims, and East Lothian 

Council note that there are powers in the bill to compel individuals or 

organisations to provide evidence. We ask redress Scotland to consider the 

impact of this upon social work business.   

 

The scheme would need to ensure that proper checks and balances are in 

place to ensure that the different options for survivors are explained and they 

make an informed decision re options. 

 

6) The level of payments offered to survivors. 

Survivors will have different motivations for going through the scheme. Whilst 

financial redress is important, it is also vital that the services to support and 

counsel people through their experiences are available. East Lothian Council 

would hope that survivors of abuse see this added benefit of this scheme.  

  



 

However, it is worth nothing that, while there have been very few reported 

cases since the recent repeal of the statute of limitations for this area of 

litigation, the awards by the courts have been considerably more than the 

maximum allowable under this scheme.  

 

 

7) What you believe to be a ‘fair and meaningful’ contribution to the 

scheme from organisations responsible for abuse.  

East Lothian Council welcomes the underlying ethos and principles for the 

Redress for Survivors Bill.  However East Lothian Council has, over the 

qualifying dates, been subject to local government reorganisation from the 

larger Lothian Region to a much smaller East Lothian Council in 1995. This 

will add complexity to accountability for particular periods. East Lothian 

Council notes no detail has been offered on a how fair and meaningful 

contribution will be assessed based on likely liability. We would welcome 

further discussion on this, to ensure liability will be weighted accordingly and 

appropriately across Local Authority areas. 

 

Local Authorities have previously purchased Liability Insurance to cover such 

incidents. It is unclear whether insurance will cover the length of time involved 

leaving local authorities exposed to significant financial costs.   

 

East Lothian Council would urge the Scottish Government to consider the 

difficult financial position of Local Authorities at this time. Whilst East Lothian 

Council agree with the underlying principles of the Bill, this cannot be at the 

expense of current services to vulnerable children and young people that 

Local Authorities provide.   

 

8) The process for dealing with applications to the scheme from people 

who have serious convictions.  

East Lothian Council is of the view that the scheme should not take account of 
any previous convictions whatsoever.  Furthermore, we note that the Scottish 
Government’s analysis of the pre-legislative consultation stated at page 35:   
“Respondents were largely supportive of the proposal to allow individuals with 
criminal convictions to apply to the scheme. In this context, some respondents 
pointed out that many victims / survivors are likely to have criminal convictions; 
others argued explicitly that the experience of abuse in care may lead to 
offending.” 

However we also note that views expressed by respondents opposed to the 
proposal “typically centred on particular types of convictions. It was argued, for 
example, that anyone who had committed very serious offences (and, in 
particular, offences involving children and / or sexual abuse) should be deemed 
ineligible."  East Lothian Council therefore understand the reasons for allowing 
the Panel discretion to refuse applications in certain cases (murder, rape and 
other violent offence imprisonable for +5 years) and appreciate that a blanket 



 

ban on these serious convictions is not being proposed. We also appreciate 
the possibility of appealing the decision to deny redress and the separate 
entitlement to other support which we understand would not be affected.  
However, East Lothian Council stand by our original position that the scheme 
should be open to all, irrespective of the actions of individual applicants. 

9) The process for family members to make an application on behalf of a 

survivor who has since died.  

East Lothian Council agrees with the proposal to limit the financial redress to 

£10,000 for next of kin. The redress was intended to compensate survivors 

directly, rather than to provide an inheritance for their family, but this amount 

is a tangible and not-insubstantial acknowledgement of the impact of abuse 

on their relative, and a vindication of their application, which we trust will 

provide a measure of comfort.  

 

10) How to ensure that non-financial redress (e.g. an apology) meets the 

needs of survivors 

 

In relation to apologies, we consider that the Information Commissioner’s 

apology guidance in relation to complaints “How to make a good apology” 

(https://www.spso.org.uk/sites/spso/files/communications_material/2018%20S

PSO%20Apology%20Guidance.pdf) is a simple but very helpful model.  
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